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before the idea entirely disappeared that the jury itself
might furnish at least a part of its facts. Throughout
the thirteenth and even in the fourteenth century, care
was often taken that some of the jurors, owing to the
locality or class whence they were drawn, should have in-
formation useful in the trial and which they were expected
to impart to their fellows. But this had to be supple-
mented more and more; the apparatus of informing the
empanelled jury was developing, and the witness was an
important part of it.r In the practice of the early thir-
teenth century, it is possible to see a shadowy distinction
between what we should call a juror and a witness; but
this was long before they were distinguished in name or
consciously placed in separate categories, when, as it has
been expressed, the witness served on the jury. But as the
jurors became judges of fact, this distinction necessarily
grew; it was a century and a half however before it was
clearly understood and stated. Of the intervening steps,
we know little. Shortly before the middle of the four-
teenth century, it was ordered that witnesses, in contra-
distinction from jurors, were not to be challenged; that
witnesses "should say nothing but what they know as
certain, that is, what they see and hear," while jurors,
placed under no such limitation, were "to tell the truth to
the best of their knowledge/' This must have ended any
serious confusion between the two.2
In this connection care must be taken not to ascribe to
the medieval jury too beneficent and modern a rdle. The
jury to-day seems thoroughly democratic; by it a man re-
ceives the verdict of his equals; but the state of society
made this impossible in the middle ages. Except in the
1 But the fact that throughout the middle ages a man being tried for
crime could not employ counsel or compel unwilling witnesses to testify
in his behalf, shows how slowly the old conception of the jury died.
2 For discussion and references on this important change, see Thayer,
Evidence, pp. 100-102.   After the institution of justices of the peace (see
below, pp. 198-206) summary trial without jury began to be given them
in a number of petty cases.    This began in the 15th century and was much
extended in the i6th.    It was being recognised that jury trial was too
cumbersome for a number of the lesser offences that had earlier received it.